TOWN OF STONY POINT
ZONING BOARD OF APPEALS
Minutes of March 7, 2019





PRESENT:						ALSO PRESENT:
Mr. Anginoli 						Dave MacCartney, Attorney
Mr. Keegan (absent) 					
Mr. Vasti 
Mr. Lynch 
Mr. Strieter 
Mr. Gazzola (absent)
 
Chairman Wright 

Chairman Wright:  Good evening.  Welcome to the Stony Point Zoning Board of Appeals.  I call this meeting of March 7, 2019, to order.  Please rise for the Pledge of Allegiance.

The Pledge of Allegiance was recited and roll call taken.

Chairman Wright:  We have a couple of items on the agenda.  We will…I’m going to change it around a little bit; getting to the ones we can get through quickly out of the way.  So we will start out with the request of Joseph and Lenore Carzzarella.

Request of Joseph and Lenore Carzzarella – App. #18-10 

A variance from the requirements of Chapter 215, Article V, Section 15-A-h.1-4– Less than required front yard/setback; required 35 feet, provided 16 feet for a deck located at 5 Burlingham Court, Stony Point, New York.

Section:  20.09          Block:  3          Lot:  22          Zone:  R1

Chairman Wright:  Is the applicant or a representative of the applicant present?  Can you just stand over there to the podium/lecture?  Can you just identify yourselves?

	Lenore and Joseph Carzzarella
	5 Burlingham Court
	Stony Point, New York

Chairman Wright:  “The testimony you are about to give is truthful?”

Mr. and Mrs. Carzzarella:  Yes.

Chairman Wright:  So I think last time we left we were looking to see if you couldn’t get a letter out to the County and prompt them for some feedback on your request here for documentation that they needed to require and I see you provided that letter:



and they haven’t, since then haven’t responded with anything else with reference to your case?
Mrs. Carzzarella:  No.

Chairman Wright:  Does anyone have any questions?

	(no response from the Board)

Chairman Wright:  So I think what we will do at this point, and I will take a motion on this, is we will the County a chance to respond and what we will do is put you back on the agenda for our next meeting, March 21, 2019, and if we hear something by then we will go ahead and keep you on there.  If it goes past the 21st we will put you back on the agenda for the following meeting and hopefully at that point we will be able to kind of bring this thing to some kind of a conclusion.

Mrs. Carzzarella:  So, if we don’t hear from them from the 21st what happens?

Chairman Wright:  So if you hear from them by the 21st…

Mrs. Carzzarella:  Yes.

Chairman Wright:  Whatever you got from them if you can get that over to Miss Kivlehan that would be great.  If you get nothing back, just let Kathy know, or if she’s got something she will let you know and if nothing comes back by then we will just push it back to the following meeting and I think at that meeting we will see if we can’t bring it to a conclusion.

Mrs. Carzzarella:  Okay.


Mr. MacCartney:  I might add that I saw that you have contacted them a number of times before you sent that letter.  I would encourage you to continue to contact them by phone because what we really want is a resolution of it one way or the other rather than leaving it as “they just didn’t respond”.  It’s better for everybody they respond and we bring it to a head and get it resolved.  So hopefully they will do that and at some point I’ll try to involve myself again and make another call over there to the extent that I can to help bring it to a conclusion in one way or another.  

Mrs. Carzzarella:  Okay.  Thank you.

Chairman Wright:  The next item on the agenda is the request of Ana Alfaro.

Request of Ana Alfaro – App. #18-09 

A variance from the requirements of Chapter 215, Article IV, Section 11 – Conversion of a manufactured home into a one-family detached home (not HUD approved)  Use not permitted at 134 North Liberty Drive, Stony Point, New York

Section:  15.04          Block:  3          Lot:  7.3          

Chairman Wright:  Is the representative or the applicant present?  If you could just identify yourselves?

	David Ascher - attorney

	Ana Alfaro – applicant

Chairman Wright:  Ana, can you just raise your right hand “The testimony you are about to give is truthful?”

Ms. Alfaro:  Yes.

Chairman Wright:  So if you could just kind of give us…of where we are.

Mr. Ascher:  Again, we are here…I mean I will remind you about this very odd use variance application that didn’t start with my client.  The last time we were here the Board asked for some information; cost of putting the now, what we will call “permanent” home back to what would have been a mobile home.  

Also, regarding Miss Alfaro’s income; which I provided I sent to Miss Kivlehan her tax returns for the last three (3) years.  I also sent…I thought it would be helpful for the Board to see that when the work was being done HUD came out to do an inspection.  I sent it just so the Board can feel comfortable that upon completion of the work it is safe. 

Also, the Board should also be aware that the Building Inspectors were out during the time that the work was being done, but again that’s just so I wanted the Board to be comfortable assuming the best case scenario for my client is that the Board agrees with us.  

The other items I gave to the Board you were interested in the financial hardship aspect of this which is significant based on what you see her income to be via her tax returns.  

And, one of the things I sent were the estimate from John Ferraro, the architect.  Now Mr. Ferraro was the architect for Mr. Fernandez, who began this application.  Infact, he is the one who drew the plans that Fernandez built this property through.  Mr. Ferraro, just to retain him is asking for $1,750.00 and that’s just to retain him to come out to the property to take a look.  He is $350.00 an hour to complete the plans on top of that $1,750.00.  

So the question is, whether or not there would be a financial hardship for my client; I think that’s pretty clear.  

I also provided to the Board an estimate from All Shawn General Construction, a Rockland County licensed contractor, and when I spoke to Mr. Moldow not only did he provide me with the work to be done what he said to me…and actually I tried to get him to come tonight, but he wasn’t feeling so hot; he has the flu that is going around.  One of the things he said to me that almost made me startle was that he wouldn’t actually recommend doing the work because essentially you are tearing out the…you are starting from scratch.  He didn’t think it would be a safe thing to renovate it for his work and that’s why the amount is so high.  He thought it to be safe was essentially to start from scratch.  It’s reinstalling the entire floor and sub-flooring and you can see re-framing the walls; basically starting from scratch.  Not just adjusting what was done because the foundation  or the flooring had been adjusted and he didn’t think it would be a safe thing to simply adjust he wants to redo and that’s where it came up with a price from.

And, again I’m not going to bored the Board, although I would be happy to reiterate how we got here, but this application, again which didn’t start with my client nor did the work come from my client, she simply inherited it; unintentionally.  

If I can digress for a second, this is not the mechanism I want for my client to achieve her goals.  I just don’t see another way to get that done without this.  If there is a better more efficient and cost effective way to do it, my client is happy to do it.  She doesn’t want to come here and she and I both understand what a use variance requires.  Again, your attorney gave you the breakdown from the last time.  I think there is no question that my client’s hardship is not self-created.  I think there’s no question that her renovation, even being done, is not outside of the character, even the neighboring property, of which I showed you pictures of, and certainly the financial hardship to my client to do anything other than seek the variance; which again she doesn’t want to do, the financial hardship and burden on her is tremendous and you have her tax returns.  You have the cost of just higher the architect and you have an estimate from a Rockland County licensed contractor. 

I’m happy to answer any questions the Board has.  Again, we don’t want to be here, but I just don’t see a better way.

Chairman Wright:  Any questions?

Mr. Vasti:  Yes.  Thank you very much Counselor for providing the additional information.  I had a chance to look through it and I have a couple of questions.  The last time you were before us I had recommended that you speak to the Building Department.  That you speak to Mr. Sheehan or his representative to determine perhaps another way or more importantly to determine precisely what is making this house not get a permit or C.O.  

Did you have any kind of a meeting with the Building Department?  

Mr. Ascher:  I called Mr. Sheehan and his office immediately; either the day after or two (2) days after we had our meeting.  I don’t remember what day of the week it was, you will have to forgive me.  And I spoke with him and he indicated that he would at some point go to the property to give me an update and I never heard back.  I did leave a message with his office more than once and I didn’t get a grey answer.  Wait a minute; I got not answer to my question.  So that’s where I went out and got the contractor go out and see what it was to see what he would recommend on how to restore it to “mobile”  status and that’s when he told me he wouldn’t recommend restoring it, but he would recommend…

Mr. Vasti:  Well I don’t know if you are aware sir, but Mr. Sheehan lost his wife this month; a few weeks ago.  So that could possibly why, being an answer why you didn’t get a response.  But, in any event to give your client the best possible and least expensive way to perhaps seek a remedy to this I think it is critical that we get some sort of direction from the Building Department; which would be Mr. Sheehan because I deeply appreciate the estimate that the contractor gave, but we really don’t have any way or  knowledge to ascertain how that estimate came to be and why that contractor, who is not a licensed architect, would seek to do those types of modifications to the home.  I think there’s a multi-prong approach to this.  I think the Building Department is integral to provide direction as the target specific components of the structure that need to be put back to make the house viable for a C.O. and then a licensed architect certainly would know precisely how to go about that.  But, just to hire a contractor and pay $47,000.00 plus; the Building Department could come out and fail the property again.  You really have no guarantee because no one is working in unison with one another.  

So that would be my thinking on this particular proposal in front of me.  I would definitely start with the Building Department.  I think that’s definitely your first step.

Mr. Ascher:  I didn’t know about Mr. Sheehan’s wife and I am sorry.  I’m assuming that is the reason why I haven’t heard back.  

Mr. Lynch:  I am in agreement that the Building Department may find a shorter or more concise way of remedying this without… I mean the proof of hardship is there.


Chairman Wright:  I agree with my colleagues here that to the extent that you can work with the Building Inspector and figure out a way to remedy this; if it is possible.  Because in my own mind looking at this the dollars and cents proof that, as I understand is required for this, isn’t so much for the property, for the unit, it’s for the property.  The property itself is already economically sound because Mr. Tomlinson has an on-going business.  So that’s the area where I am stuck on.  I’m not sure if that’s a hurdle that’s easily overcome no matter how you slice it.  Question being is if you can get with the Building Inspector and find out some way to restore it to the point where it is essentially a mobile unit again, I think is good and I think Mr. Tomlinson offered the last time he was here that he…I would accept, I’m not sure if anybody else would, but I think he would be expert enough to say in these conditions this would be a mobile unit.  Now whether or not that passes muster I’m not sure, but I think that would be a good first step to see if we can’t get the unit to some kind of a place where we can say it’s a mobile unit again and now it is…it can get a C.O. 

Mr. Ascher:  Again, I am happy to have that done and I’m happy to coordinate with the Building Department because they are the ones who issued the violation to the prior owner in the first place.  I’m not a contractor; I’m wearing a suit; my nails are clean, but the way that the contractor who I asked to come out to inspect…I will do whatever the Board wants because again I think…I don’t have another way to get this done I don’t believe, that to take away pieces of what was done seemed in his opinion unsafe.  Meaning if you take a piece away; for this portion of the work way you are changing the structure because to go from mobile to permanent changed the structure.  To take away a piece of that without doing the entire thing over was the problem and that’s why the number came out so high.

Chairman Wright:  I got you and I think that’s probably why we are stuck.  In absence of the two of them…meeting of the minds between the two of them we are going to be “chasing our tails” about it.  That’s my opinion.

Mr. Ascher:  I can’t say I disagree.  

Mr. MacCartney:  Obviously with Bill’s tragedy it is a difficult situation.  We can all sympathize and understand.  Do we know…has he communicated any plan as to whether and when he is going to be back and back up and running?

Ms. Kivlehan:  He is back.

Mr. Ascher:  If I may interrupt.  Mr. Valenza is the one who issued the violation in the first place.  Maybe I can start with him.  I don’t know if he has the authority to act on Mr. Sheehan’s behalf assuming…I see you giggling I don’t know why.

Ms. Kivlehan:  Mr. Valenza is retiring April.  

Mr. Vasti:  There is certainly no reason why you couldn’t contact him.  He may respond to you.

Mr. Ascher:  I will call the department again tomorrow.

Ms. Kivlehan:  Mr. Valenza will not be there tomorrow.  He will be in next week and then he is basically using up the rest of his time.  

Mr. Ascher:  Mr. Valenza is using up his time.

Ms. Kivlehan:  Yes.

Chairman Wright:  Would it be possible Kathy to just let Mr. Sheehan know that they are just trying to get in touch with him and we want to see if we can’t kind of give him a heads up as to what is going on here and I can…if he has any questions he can call me too.

Ms. Kivlehan:  Do you want me to have him…do you want him to come to the next meeting?  I can ask him to come to the next meeting if that is what you want.

Mr. Vasti:  I think that would be a great plus and it would be helpful.

Chairman Wright:  I think it would be better though, if even before that, Mr. Ascher and Mr. Sheehan could talk and get a sense…


Mr. Ascher:  For sure.

Ms. Kivlehan:  Bill Sheehan will be there tomorrow.

Mr. Ascher:  Oh, he will be.

Ms. Kivlehan:  He is back so if you want to give him a call tomorrow you can give him a call tomorrow.  He is usually there by 8:00.  He works until 3/3:30.  

Mr. MacCartney:  Can you give Bill a heads up?

Mr. Ascher:  If for some reason we don’t connect…and Mr. Chairman if for some reason you or the Board want to contact him and you have your own questions in advance, I’m happy for you to have “x-parte” outside meeting conversations with him about this matter simply because I want to try and resolve it.  I don’t know if this is the most odd application you have pending, but it is the most odd one I have pending.

Chairman Wright:  It is difficult.

Mr. Vasti:  We certainly want to provide every opportunity with the least expense to your client.  We will give every opportunity to get through this with some relief so we just have to be a little more patient and hopefully it will work out.

Mr. Ascher:  I certainly appreciate it.  Thank you.

Chairman Wright:  So we will leave it that we will schedule it to keep the Public Hearing open for the next meeting.  The next meeting is March 21, 2019.

Mr. Ascher:  I will not be here.  What is the next one after the March one?

Ms. Kivlehan:  It is April 4, 2019.

Mr. Ascher:  April 4th is excellent.  Thank you so much.

Chairman Wright:  With that I will accept a motion to accept the minutes of February 7, 2019.

***MOTION:  Mr. Lynch made a motion to accept the minutes of February 7, 2019; seconded by Mr. Vasti.  All in favor; the motion was carried.

Chairman Wright:  With that I will recuse myself for the last item on the agenda and turn the meeting over to Mr. Vasti as the Acting-Chairman.  

Acting Chairman Vasti:  Thank you Mr. Chairman.  The next item on the agenda is the discussion for the request of Stephen Pettipas.

Request of Stephen Pettipas – App. #18-13

A variance from the requirements of:

1. Chapter 215, Article XIV, Section 94D.1-c – Less than required front setback; required 30 feet, provided 16.7 feet,
1. Chapter 215, Article XIV, Section 94D.1-c – Less than required rear setback; required 30 feet, provided 18.0 feet,
1. Chapter 215, Article XIV, section 94D.1-e – Exceeds allowable height maximum height 25 feet, provided 32.6 feet

for a one-family residence, located at 74 Beach Road, Stony Point, New York.

Section:  15.20          Block:  1          Lot:  11.1         Zone:  WP


Acting Chairman Vasti:  Anyone here representing the applicant?

	Ira Emanuel – attorney for the applicant
	4 Laurel Road
	New City, New York

	Tim Schnittker
	64 Beach Road
	Stony Point, New York

Acting Chairman Vasti:  Good evening Mr. Emanuel and Mr. Schnittker.  My apologies to both of you for having a family emergency and not being able to make the previous meeting.

Mr. Emanuel:  Mr. Chairman there’s never a need to apologize for a family emergency.  Hopefully things have worked out.

Acting Chairman Vasti:  Yes, they have.

Mr. Emanuel:  Good.  We appreciate the opportunity to speak to the Board this evening.  Just to recap very, very briefly because I don’t want to get deeply into the merits of this because it’s not neither appropriate nor necessary to get into the merits of it.  This is an application that as you know has been…was before you and you deliberated over it and held hearings over it over a number of meetings and on January 3, 2019, you closed the Public Hearing.  At your next meeting on January 17, 2019, you took a vote with respect to the requested variances and that vote was on a motion to deny the variances, but it did not obtain enough votes to carry.  It only obtained three (3) votes to carry.  No further vote was taken by the Board.  No further action was taken by the Board.  And that set-up an unusual situation and this seems to be an evening when you are dealing with unusual situations.  Hopefully we will try to smooth this one out as well.

Shortly after the January 17, 2019, vote Mr. Schnittker and his partners came to me and we took a look at the law and the law as you may have been explained to you by your attorney; if not I’ll explain it to you.  The law in New York State is that if the Board closes the Public Hearing and it does not act within 62 days after closing the Public Hearing, then the application is deemed denied.  It’s a default denial which is very unusual in the law.  There are other cases where there are default activities that occur in the land use law.  For example, with subdivisions if the Board doesn’t make a decision within a certain period of time you have the exact opposite result; you have default approval.  But, here there is a default denial.  

That time period, 62 days would of run out within the past couple of days; the past few days.  But, prior to that by a letter dated February 7, 2019, we asked if we could appear before the Board for the purpose of asking the Board to re-open the Public Hearing.  

The February 7, 2019, did not occur because you could not obtain a quorum.  It was then scheduled for the next available meeting date and as Mr. Vasti indicated he had an emergency and as a result the Board did not meet again.  So here we are simply by through no fault of anybody in a situation where technically we have a default denial which…and a denial may or may not be what the Board wants; it certainly isn’t what my client wants.  

Because of the way that the law is written, it’s my opinion that as with other aspects of land use law, if the Board and the applicant agree they can extend that time or they can re-open the Public Hearing.  And the reason for that is that we asked for that relief before the time expired.  

This happens with Planning Boards very, very often and it’s in the case…and it’s an analogist case and if you know lawyers you know that when you don’t have something specifically set out in the law, lawyers look to form analogies and the closer you can get the better the analogy is, but that’s kind of how we figure out how to do things.  And there is a very close analogy over on the Planning Board side of things.  When you go and get a subdivision from a Planning Board and you get what, what people refer to as final approval, even though technically it’s not, there is a set period of time from the vote that is taken to grant the final approval to the time when the Chairman has to sign the plat.  You have 180 days.  That 180 day period can be extended.  The law says it can be extended and the typical practice of every Planning Board I’ve been in front of, and I’ve been in front of almost every Planning Board in Rockland County and quite a few up in Orange County, the procedure of every single one of those Boards that I’m familiar with is that if you get your request in…oh, by the way if you don’t do it within 180 days, the Chairman doesn’t sign it within 180 days then its deemed “lost”.  Your approval is deemed “lost”.  So it’s effectively a default denial of the subdivision.  But, if you get your request in before the expiration of that 180 days, even though the meeting at which the Board considers it is after the 180 days, the grant of the extension is deemed to happen; or let us say “nunc pro tunc”; now for then retroactively.  

And so we are asking this Board to consider this request under those same terms.  We would like to put in additional information.  We would like to restructure the materials that have been put in front of you.  It’s clear from what with little bit of the record I’ve been able to read, that there were some Board members that were 

unclear about either the request or the reasons for the request and so we would like to give my client the opportunity to have me restructure what’s going on, put in his application, get it to you in form that you can consider and then whatever decision you make at that time you make your decision.  

So that’s the request that we are making tonight.  I’m here and as I’ve stated in my February 7, 2019, letter we would certainly consensus to a re-opening of the Public Hearing and we are asking if you would consider doing so.  

Acting Chairman Vasti:  Thank you Mr. Emanuel.  Members of the Board would anyone like to make a motion to re-open the Public Hearing for the applicant.

	(no response from the Board)

Acting Chairman Vasti:  There being none…

Mr. Emanuel:  Okay.  Thank you for your time.

Acting Chairman Vasti:  Thank you Mr. Emanuel.  With that I will entertain a motion to adjourn unless Mr. MacCartney; you have anything you want to say.

Mr. MacCartney:  I do not.

***MOTION:  Mr. Anginoli made a motion to adjourn the meeting of March 7, 2019; seconded by M. Strieter.  All in favor; the motion was carried.

						Respectfully submitted,

						Kathleen Kivlehan		
						Secretary
						Zoning Board of Appeals
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Joseph and Lenore Carzzarella
5 Burlingham Court
Stony Point, NY 10980
845-216-1006

February 25, 2019

Rockland County Department of Planning
Dr. Robert L. Yeager Health Center

Att: Douglas J. Schuetz

50 Sanatorium Road

Pomona, New York 10970

Dear Mr. Schuetz;

I currently reside at 5 Burlingham Court, Stony Point, New York. Commonly known as lot 22, subdivision Patriots
Village.

In October of 2018, my husband and ! applied for a variance for a deck permit. This deck is in the rear yard and is in the
required setback distance from Filors Lane. After numerous meetings with the Stony Point Zoning board, we were
directed to seek approval from the county. The town of Stony Point says that the conservation easement in place falls
under the county’s jurisdiction.

During the process, we applied and we were issued a permit (see attached) by the County Highway Department. The
Highway department commented that to their knowledge a road widening easement was the only easement in place
on the property.

After further inquiries, | contacted Adam Carsen in the Rockland County Department of Planning. On numerous
occasions starting as early as January 31 we spoke over the phone, he said he was in contact with the county legal
department and awaiting a response from them. Follow up phone calls were made on February 11, 15,20 & 22nd. At
the time of this writing, no official response has been received from the County Department of Planning, Mr. Carsen or
the county legal department.

In addition to our efforts, the attorney for the town of Stony Point sent a correspondence on February 8 requesting a
response (see-attached letter). To date no one or agency has replied as to the validity and purpose of the easement.
We closed on the property November 17, 1992. Another deed dated March 16, 1998 was conveyed to the county for a
highway and conservation easement (also attached). It is unclear how this was possible when my husband and | already
had a deed and owned the property since 1992.

In conclusion, we would like a response to close this matter as soon as possible. We have another meeting with the
Town of Stony Point scheduled for March 7, 2019.

Thank you for your prompt attention in this matter.

Sincerel

Lenore Carzzarella






